THE MOVEMENT OF SERVICES BETWEEN THE EUROPEAN UNION AND SWITZERLAND

Introduction
The European Union (EU) and its 28 Member States are Switzerland's most important partners for trade in services. However, barriers to trade in goods within the EU and between the EU and Switzerland were dismantled much more quickly than barriers to trade in services. This is a consequence of the high level of political sensitivity to problems in many service sectors (eg social issues) and of the difficulty in identifying technical rules (standards) regarding services which can be mutually recognised, but also of the political and legal determinants of relations between the EU and Switzerland.
The relations between the European Union and Switzerland are governed by bilateral agreements. 1 The free movement of services is subject to the Agreement on the Free Movement of Persons (FMPA), 2 one of seven accords signed on 21 June 1999 between the European Union and Swit-zerland (Bilaterals I) which came into force on 1 June 2002. In the FMPA, the right of free movement is complemented by the mutual recognition of professional qualifications, by the right to buy property, and by the coordination of social security systems. 3 The aim of the Free Movement of Persons Agreement and its additional protocols is to lift restrictions on EU citizens wishing to live, work or carry out economic operations in Switzerland. The same rules apply to the citizens of EFTA states.
There exist two main problems with regard to the freedom of movement of services between EU states and Switzerland. Firstly, Switzerland does not automatically update its legislation to account for the most recent changes in secondary EU law. Secondly, as to the movement of persons who would like to provide services as employees or self-employed individuals, these persons are subject to immigration quotas.
A dynamic EU acquis versus static bilateral accords between the EU and Switzerland in the area of services
The basis for the freedoms of establishment and service provision in the EU is primary law, in particular Article 49 TFEU, the role of which is to ensure the freedom of choice as regards the place of establishment within EU territory by natural and legal persons, and Article 56 TFEU which prohibits restrictions on freedom to provide services within the EU. The Court of Justice has found both provisions to be directly effective, 4 and their fundamental objective is to remove barriers for operators being nationals of one Member State who wish to establish, provide or use services in another Member State.
When it comes to economic operation as a service provider, the impact on the EU internal market is also exerted by sectoral directives serving to harmonise Member States' legislation in such areas as: telecommunications, postal services, energy, financial services (banking and insurance), medical services, electronic commerce, media services, road, maritime, rail and air transport as well as inland waterways. EU legislation focuses on sectors of particular importance for the growth of the European economy as well as those with most legal barriers in terms of movement of services and freedom of establishment as well as services that could cross the border themselves (without the service provider or service recipient). merous sectors, eg the Directive on the recognition of qualifications 6 and the Service Directive, 7 the goal of which is largely to facilitate the implementation of the principles stemming from the treaties.
The basic secondary law act of a horizontal nature in the domain of services is Directive 2006/123/EC on services in the internal market (Services Directive). The objective of the directive is the 'elimination of barriers to the development of service activities between Member States '. 8 This is the legal act that is supposed to lead to changes on the European internal market and to eliminate barriers in the movement of services and the free establishment of service providers in other Member States present despite treaty provisions and the jurisprudence of EU courts. When it comes to the freedom of establishment, however, the directive mainly prohibits making it possible to take up or provide services dependent on any authorisation system, which may be introduced by way of exception only. The main sectors covered by the Services Directive are: services for enterprises, including those provided by free professionals (lawyers, architects, accountants, tax advisers, consulting agencies, communication and marketing agencies, patent agents, certification service providers, sports agents, artists' managers, job agencies, interpreters, veterinarians, surveyors, etc); construction services and craftsmanship; the retail sector; real estate; tourism (hotels, restaurants, cafés, travel agents, tourist guides, etc); private education.
The other legal act applicable horizontally to all kinds of services is Directive 2005/36/EC. It concerns the removal of specific barriers. The goal of the directive is the establishment of a system for mutual recognition of professional qualifications between the Member States so as to facilitate the removal of barriers in the free movement of persons and services within the internal market. The directive sets separate rules as regards the recognition of qualifications for cross-border and temporary service provision as well as establishment in another Member State.
9
The realisation of the single European service market is currently one of the key interests of the EU legislator. In its acts related to the single market, the Commission has recognised initiatives aimed at removing legal and administrative barriers in the area of services as a lever for economic growth in Europe. Some of the initiatives announced have already been introduced and some are subject to ongoing legislative procedures or The Directive on the recognition of professional qualifications also includes within its scope the recognition of qualifications of workers. Both freedoms of establishment and service provision, the implementation of which facilitates the creation of an EU single internal market, are only in a limited scope regulated in bilateral agreements between the EU and Switzerland, and the scope of Swiss-EU integration is much narrower than integration in the context of the EU internal market. First, there is no separate agreement concerning the free movement of services. Free provision of services is covered in the FMPA of 1999, an accord which only partially regulates trade in services between the EU and Switzerland. The right to freely provide services is granted 'for a period not exceeding 90 days' of actual work in a calendar year' (Article 5 FMPA) and covers persons providing services and their employees, irrespective of their nationality (Article 17 of Annex I FMPA). In order to ensure the implementation of that freedom, the FMPA prohibits the introduction of 'any restriction on the cross-frontier provision of services' and 'any restriction on the right of entry and residence' (Article 17(a-b) of Annex I FMPA). Pursuant to Article 22(3) of Annex I FMPA, the freedom of service provision does not concern the activities of temporary and interim employment agencies or financial services. Further, Article 5 FMPA is not applicable to activities involving, even on an occasional basis, the exercise of public authority. Bilateral agreements between the EU and Switzerland also cover some of the sectors, in particular air, rail and road transport. The bilateral agreements on media 18 and scientific and technological cooperation 19 and one related to government procurement 20 concern services only indirectly.
The FMPA also regulates the free movement between the EU and Switzerland of natural persons who undertake economic activities as self-employed persons. Legal persons, in turn, are not covered by the FMPA, a major gap in comparison with EU internal market law. In the EU-Swiss context, legal persons can enjoy the freedom of establishment to a limited extent on the basis of agreements concerning individual sectors like insurance 21 or air transport.
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Bilateral agreements between the EU and Switzerland are of a rather static nature. Most, like the FMPA, include in their annexes a list of legal acts to be implemented by Switzerland (pre-signature acquis/fixed acquis).
23 This is the case although the basis for FMPA implementation 18 Agreement between the European Community and the Swiss Confederation in the audiovisual field, establishing the terms and conditions for the participation of the Swiss 24 It is to be implemented in the context of joint committees composed of representatives of the Union and Switzerland. 25 The FMPA provides for a notification and consultation mechanism related to changes in Swiss and EU law applicable to the area covered by the FMPA (Article 17 FMPA) and the possibility of amending Annexes II and III FMPA (Article 18 FMPA). The modifications may be made on the basis of decisions taken by the Joint Committee. In many cases, the diplomatic efforts by the parties to the FMPA made in the context of Joint Committees do not result in mutually acceptable solutions. Thereby, Switzerland is free to adopt bills implementing the EU acquis after the bilateral agreement was signed. 26 Consequently, Switzerland can do some cherry-picking in certain areas of the EU acquis and does not automatically update its legislation to take into account the most recent changes in secondary EU law.
27 This is exacerbated by the fact that the committees meet only rarely (once or twice a year) and there is lack of transparency in the negotiations on updates of EU-Swiss bilateral agreements, while information exchange between EU administration and committees as well as between the committees themselves is not sufficiently intensive. As a result of this fragmented institutional framework, the FMPA is behind in updating. 28 Considering some EU directives related to the exercise of internal market freedoms of fundamental importance for the development of the EU internal market, the Services Directive, 29 qualifications, 31 Switzerland has pledged to implement just one of these legal acts by a Joint Committee decision changing Annex III to the FMPA titled 'Mutual recognition of professional qualifications'. 32 The Services Directive and Directive 2004/38/EC concern subjects covered by Annex I, for which the Joint Committee is not competent. Given the additional fact that the bilateral agreements pertain to services only selectively, Switzerland will not be willing to implement the Services Directive. Directive 2004/38, which to a large extent codifies CJEU jurisprudence concerning free movement of persons and includes earlier secondary EU law in that area, was not made part of the FMPA. The reason for this is the fact that the said Directive is to a large degree founded on the notion of EU citizenship which is not reflected in the bilateral agreements. Incidentally, the notion of EU citizenship does not feature in the EEA Agreement either, and still Directive 2004/38 was made part of it by an EEA Joint Committee decision.
33 Swiss law also does not provide for legislation or jurisprudencebased mechanisms which would ensure the euro-compatibility of Swiss law amended by way of autonomous implementation, ie without international obligations and which would in that way ensure the homogeneity of the European legal area.
34
Differences in integration can be seen in the example of legal services. The Service Directive regulates the simplification of administrative procedures, eg by creating points of single contact which make available information on procedures related to conducting economic operations in the territory of the host state and facilitating their possible delivery online. The procedures related to the entry onto the list of foreign advocates should be described on the website of the Member States' points of single contact and conducted electronically. The Service Directive also includes an instruction related to legal professions to do away with 'all total prohibitions on commercial communications by the regulated professions' (Article 24) and lists requirements to be met by the rules in the Member States governing commercial communications by the regulated professions. The Service Directive also concerns the delivery of legal services through multidisciplinary practices (Article 25) and questions of professional liability insurance and guarantees. The lack of implementation into Swiss law of Directive 2004/38 also caused a discrepancy between the free movement and residence rights of Swiss and EU/EEA nationals. 35 Furthermore, Switzerland does not automatically comply with the case law of the CJEU concerning the freedoms of the internal market delivered after the FMPA conclusion. Article 16(2), second sentence of the FMPA, establishes a mechanism for notifying this case law to Switzerland. It is the Joint Committee's remit to define specific consequences that CJEU case law may have for the operation of the FMPA. 36 An example of difficulties stemming from this is CJEU judgements on notaries which have not been taken into account in Swiss law.
The EU-Switzerland bilateral agreements also leave out the nonlegal ways of integrating the legal systems of the Member States which considerably modernise the classic Community method and supplement the command and control mechanism of implementing EU law into domestic systems. Attempts at overcoming difficulties in the creation of the European single market consist of actions which are called new governance, good governance or better governance in primary sources 37 and in documents issued by the Commission. New governance leads to the transformation of the traditional Community method. Its basic feature is making binding legal acts directly applicable in domestic legislation and prevailing over the legislation of the Member States; by means of commands and bans directed at the Member States, such acts aim to approximate or consolidate their laws. One example of transforming the traditional Community method is the changes made since 2002 as part of the better/smart law-making programme. They include the simplification 39 and improvement of the regulatory environment, eg thanks to the performance of regulatory impact assessments. 40 At the same time, new governance consists of activities which supplement solutions provided for by such binding legal acts. These actions are or are not normative in nature, but use the command and control mechanism to a lesser degree. 41 As noted by Vassilis Hatzopoulos, new governance is supposed to promote 'diversity, provisionality, policy learning, transparency, stakeholder participation, evaluation and review'.
42
The Single Market Act suggests that the process of implementing the European internal market, also in terms of services, must be modernised, which is supposed to consist, inter alia, of better dialogue with civil society and close partnership with the various market participants. 43 The notion of better governance was developed in the document called 'Making the Single Market Deliver: Annual Governance Check-up 2011'. There, the Commission enumerates all the stages of the governance cycle: monitoring of the correct and timely implementation of EU law by the Member States, informing EU citizens about their rights, simplification and acceleration of administrative procedures, strengthening of cooperation between competent administrative authorities of the Member States, solving issues which result from infringements of entitlements stemming from EU law, appraisal of the situation, adopting new regulations, or repealing or simplifying existing ones. One example of simplifying ways EU citizens can exercise their internal market rights is the SOLVIT network (informal networks of administrative bodies supposed to assist individuals in exercising their rights stemming from the EU acquis). To accomplish the single market of services, the structural method is also used (apart from the integration of the legal systems of the Members States which results from their top-bottom unification or harmonisation). EU funds are available to co-finance, for instance, projects serving to improve the institutional capacity of economic administrations of the Member States and focus on the development of services provided in the general economic interest. Binding legal acts of EU law concerning services include legal norms which do not set commands or bans but some mechanisms aimed at inducing the Member States to adopt best solutions. Examples of such hybrid legal acts are the Services Directive and the Directive on the recognition of professional qualifications which establish a system of mutual evaluation of domestic regulations performed by the Member States and the European Commission. Such methods effectively complement the traditional ways of furthering the single European market but do not apply to Switzerland. For instance, Switzerland does not use instruments that improve administrative cooperation, eg the IMI system, and does not participate in SOLVIT.
Immigration quotas
The FMPA provides for the gradual introduction of the free movement of persons between Switzerland and the EU. ticle 10(4) FMPA 47 as early as 18 April 2012. 48 In April 2013, the operation of the protective clause with regard to the EU-8 was prolonged for one more year and its application was expanded to cover the EU-17. As the immigration quotas could not, under the Swiss interpretation of the FMPA, be retained any further, the safeguard clause ceased to apply on 30 April 2014 for the EU-8 and on 31 May 2014 for the EU-17. 49 The referendum held in Switzerland on 9 February 2014, in which the majority (50.3%) of the Swiss voted against mass immigration, puts into question the free movement of persons between the EU and Switzerland. As a result of this referendum, Article 121a (immigration management) was added to the Swiss Federal Constitution 50 stating that the number of residence permits for foreign nationals in Switzerland was restricted by caps and annual quotas. According to this new article of the Swiss Federal Constitution, the ceilings and annual quotas for foreign nationals undertaking economic activity may be defined depending on the global economic interest of Switzerland and in accordance with the country preference rule; they also include residents of border regions. The criteria 47 Article 10(4) FMPA provides that: 'notwithstanding the provisions of paragraph 3, the Contracting Parties have agreed on the following arrangements: if, after five years and up to 12 years after the entry into force of the Agreement, the number of new residence permits of either of the categories referred to in paragraph 1 issued to employed and self-employed persons of the European Community in a given year exceeds the average for the three preceding years by more than 10%, Switzerland may, for the following year, unilaterally limit the number of new residence permits of that category for employed and self-employed persons of the European Community to the average of the three preceding years plus 5%. The following year, the number may be limited to the same level. Notwithstanding the provisions of the previous subparagraph, the number of new residence permits issued to employed and self-employed persons of the European Community may not be limited to fewer than 15000 per year valid for a period equal to, or exceeding, one year and 115500 per year valid for more than four months and less than one year'. 48 According to the Council, the introduction of immigration quotas for the EU-8 was 'discriminatory and clearly in breach of the Agreement, and taken into account when granting the permit include, in particular, an employer's application, the ability to integrate, as well as a sufficient, autonomous source of income. The limits are defined for all categories of foreign nationals, and also include asylum. The right of permanent residence, to family reunification and to social benefits may be restricted. These provisions stand in clear contradiction to the FMPA, which prohibits discrimination on grounds of nationality (Article 2 FMPA). 51 The quota system will also be directly incompatible with the following FMPA provisions: 1) the standstill principle under which the parties to the agreement do not adopt any further restrictive measures vis-à-vis each other's nationals in the fields covered by the FMPA; 2) the right of residence and access to an economic activity (Article 4 FMPA); 3) the right of residence for persons not pursuing an economic activity (Article 6 FMPA); 4) the right of residence for family members, irrespective of their nationality (Article 7(d) FMPA).
Article 121a of the Swiss Federal Constitution also provides that no international treaty conflicting with the above provisions can be entered into and that the law regulates the modalities. The provisions of that article are therefore not directly effective as they require legal texts detailing them to be issued. Transitional provisions were laid down in Article 197(9) of the Swiss Federal Constitution. 52 In accordance with those provisions, the international treaties contravening Article 121(a) of the Constitution must be renegotiated and adjusted within three years of the adoption of the said article. If the appropriate implementing statutes do not come into effect within three years of the adoption of Article 121a of the Constitution, the Federal Council shall issue the necessary, temporary implementing regulations by decree.
These regulations indicate that Article 121(a) of the Swiss Federal Constitution does not cause an immediate termination by Switzerland of international treaties contravening it. Thus, the FMPA and other international treaties remain in effect. Negotiations between the EU and Switzerland will be difficult in that EU-Swiss bilateral agreements (Bilateral I) are linked in legal terms by a so-called 'guillotine clause', stipulating that they can only take effect together: if one of the agreements were not to be prolonged or terminated, the other would also cease to have effect. extension of the freedom of movement to Croatia was negotiated in a new protocol, which was initialled in 2013. The protocol envisages the full free movement of persons, with Croatia following a ten-year transitional regime. However, the new constitutional provisions exclude the conclusion of new agreements that are not compatible with the introduction of quotas for immigrants. The Federal Council has concluded that it is not in a position to sign the protocol to extend the freedom of movement to Croatia in its original version. The admission of Croatian nationals to Switzerland is still subject to the provisions of the Foreign Nationals Act (FNA). 54 However, from 1 July 2014, Croatian nationals are subject to separate quotas (outside those for third-country nationals) on access to the Swiss labour market. 55 Yet, after the Bern decisions regarding Croatia, the European Commission decided to suspend negotiations on Switzerland's participation in the European research programme Horizon 2020 and the Erasmus student exchange programme. 56 On 20 June 2014, the Federal Council presented a plan for implementing a new article of the Swiss Constitution concerning immigration. 57 The new model of receiving nationals of other countries in Switzerland envisages setting quantitative limits and quotas. For such purposes, different economic and labour market indicators will be taken into account such as the labour shortage rate or unemployment rate. The implementation of Article 121a of the Constitution of the Swiss Confederation has been defined as a shared task of the Confederation and the cantons. Consequently, the Federal Council plans to consult a body established on an ad-hoc basis which brings together federal and cantonal representatives dealing with migration and the labour market, as well as social partners.
And so it remains a central issue how the new Swiss immigration system which complies with the spirit of Article 121a of the Constitution of the Swiss Confederation can be reconciled with the foreign policy conducted by the Federal Council, the aim of which is to maintain and renew the relations with the EU by means of bilateral agreements. At the Joint Committee meeting held on 12 June 2014, Switzerland requested to revise the FMPA in accordance with its Article 18. The formal request in that regard was made on 4 July 2014 by the Swiss Federal Office for Migration. 58 The seriousness of the matter is indicated by the fact that a reply came from the High Representative and Vice-President of the European Commission (Catherine Ashton) directly to the President of the Swiss Confederation (HE Didier Burkhalter). It was a negative reply, where the High Representative indicated that the changes suggested by Switzerland concerning the introduction of 'quantitative limits and quotas combined with a preference for Swiss nationals would be in fundamental contradiction to the objective of the Agreement on the free movement of persons'. 
Conclusion
The barriers in the exercise of the freedom to provide services on a temporary and continuous basis between the EU and Switzerland are part of a wider context where it is necessary to modernise the system of EU-Swiss bilateral agreements. Already in 2010, the Council pointed out in its conclusions that 'while the present system of bilateral agreements has worked well in the past, the challenge of the coming years will be to go beyond this complex system, which is creating legal uncertainty and has become unwieldy to manage and has clearly reached its limits' and indicated an urgent case for 'the dynamic adaptation of agreements to the evolving acquis'. 60 The need to change relations between the Union and Switzerland also results from the obligation upon Swiss authorities to introduce into Swiss law an act which implements the outcome of the referendum 'against mass immigration'.
The ongoing negotiations currently concern the reform of the institutional framework in which Swiss-EU bilateral agreements function. 61 The negotiating mandate granted to the European Commission by the Council 62 assumes that a mechanism will be established to execute supervision and legal control of how Switzerland applies such agreements. This is supposed to ensure the uniform application and interpretation of the EU acquis. Pursuant to the negotiating directives, the European Commission should become the body in charge of the supervision of the execution of the bilateral accords while disputes between the parties to such agreements should be settled by the CJEU, with its rulings to be legally binding for the EU and Switzerland. Also, the institutional framework is to commit the parties to dynamically adjust agreements with Switzerland to the EU acquis. However, such solutions seem difficult to accept for Switzerland as they violate the autonomy of the Confederation. Besides, Switzerland shows a willingness to adopt EU legislation only in areas it selects itself. This is why another possible solution, that is, replacing around a hundred and twenty bilateral agreements between the EU and Switzerland with a framework agreement providing for a clearer institutional mechanism facilitating the adaptation of Swiss law to secondary EU law, for example one which operates as part of the EEA, 63 also seems hardly acceptable to the Swiss. Another solution would be the conclusion of an association agreement between the EU and Switzerland. The basis for such talks could be the accords negotiated recently with Moldova and Georgia. 64 Still, the final form of EU-Swiss relations depends on how flexible the EU is likely to be and which concessions it will be ready to offer Switzerland which is keen to deepen integration only on its own conditions and in selected areas. 62 Une décision du Conseil du 6 mai 2014 autorisant l'ouverture de négociations relatives à un accord entre l'UE et la Suisse sur un cadre institutionnel régissant les relations bilatérales. 63 
